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OHI0 CONSTITUTIONAL MODERNIZATION COMMISSION

REPORT AND RECOMMENDATION OF THE
JuDICIAL BRANCH AND ADMINISTRATION OF JUSTICE COMMITTEE

OHI0 CONSTITUTION
ARTICLE I, SECTION 10

THE GRAND JURY

The Judicial Branch and Administration of Justice Committee of the Ohio Constitutional
Modernization Commission issues this report and recommendation regarding Article I, Section
10 of the Ohio Constitution concerning the requirement of a grand jury indictment for felony
crimes. It is issued pursuant to Rule 8.2 of the Ohio Constitutional Modernization Commission’s
Rules of Procedure and Conduct.

Recommendation

The committee recommends that Article I, Section 10 of the Ohio Constitution be retained in its
present form.

Background
Article I, Section 10 reads as follows:

Except in cases of impeachment, cases arising in the army and navy, or in the
militia when in actual service in time of war or public danger, and cases involving
offenses for which the penalty provided is less than imprisonment in the
penitentiary, no person shall be held to answer for a capital, or otherwise
infamous, crime, unless on presentment or indictment of a grand jury; and the
number of persons necessary to constitute such grand jury and the number thereof
necessary to concur in finding such indictment shall be determined by law. In any
trial, in any court, the party accused shall be allowed to appear and defend in
person and with counsel; to demand the nature and cause of the accusation against
him, and to have a copy thereof; to meet the witnesses face to face, and to have
compulsory process to procure the attendance of witnesses in his behalf, and a
speedy public trial by an impartial jury of the county in which the offense is
alleged to have been committed; but provision may be made by law for the taking
of the deposition by the accused or by the state, to be used for or against the



accused, of any witness whose attendance can not be had at the trial, always
securing to the accused means and the opportunity to be present in person and
with counsel at the taking of such deposition, and to examine the witness face to
face as fully and in the same manner as if in court. No person shall be compelled,
in any criminal case, to be a witness against himself; but his failure to testify may
be considered by the court and jury and may be made the subject of comment by
counsel. No person shall be twice put in jeopardy for the same offense.

The Bill of Rights as set forth in Article | is a declaration of rights and liberties similar to those
contained in the United States Constitution.

Many of the concepts memorialized in Section 10, including the requirement of a grand jury
indictment for felony crime, date from the 1802 constitution. In the 1802 constitution, Section
10 was part of the Bill of Rights that was contained in Article VIII. Section 10 read:

That no person arrested or confined in jail shall be treated with unnecessary rigor
or be put to answer any criminal charge but by presentment, indictment, or
impeachment.

Section 11 of the 1802 constitution provided additional rights of the accused, stating:

That in all criminal prosecutions, the accused hath a right to be heard by himself
and counsel; to demand the nature and cause of the accusations against him and to
have a copy thereof; to meet the witnesses face to face; to have compulsory
process for obtaining witnesses in his favor; and in prosecutions by indictment or
presentment a speedy public trial by an impartial jury of the County or District in
which the offense shall have been committed; and shall not be compelled to give
evidence against himself, nor shall he be twice put in jeopardy for the same
offense.

The 1851 Constitution moved the Bill of Rights to Article I, and combined aspects of prior
Sections 10 and 11 into one Section 10, which read:

Except in cases of impeachment, and cases arising in the army and navy, or in the
militia when in actual service in time of war or public danger, in cases of petit
larceny and other inferior offenses, no person shall be held to answer for a capital,
or otherwise infamous crime, unless on presentment or indictment of a grand jury.
In any trial, in any court, the party accused shall be allowed to appear and defend
in person and with counsel; to demand the nature and cause of the accusation
against him, and to have a copy thereof; be the witnesses face to face, and to have
compulsory process to procure the attendance of witnesses in his behalf, and a
speedy public trial by an impartial jury of the county or district in which the
offense is alleged to have been committed; nor shall any person be compelled, in
any criminal case, to be a witness against himself, or be twice put in jeopardy for
the same offense.
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The 1912 Constitutional Convention resulted in several changes to the grand jury portion of the
1851 provision. First, the categorical reference to “cases of petit larceny and other inferior
offenses,” was clarified to mean “cases involving offenses for which the penalty provided is less
than imprisonment in the penitentiary.” The 1912 convention also added a reference to the
ability of the General Assembly to enact laws related to the total number of grand jurors, and the
number of grand jurors needed to issue an indictment.

Other parts of Section 10 were changed in 1912, including allowing the General Assembly to
enact laws related to taking and using witness depositions, and adding that the failure of the
accused to testify at trial may be the subject of comment by counsel. Section 10 also requires
that the accused be allowed to appear and defend in person, and sets out the right to counsel, the
right to demand details about the accusation, to have a copy of the charges, to face witnesses, to
have defense witnesses compelled to attend, to have a speedy trial by an impartial jury, the right
against self-incrimination (nevertheless allowing comment regarding the accused’s failure to
testify), and the protection against double jeopardy. The section further specifies provision may
be made by law for deposing witnesses. In short, the lengthy section encompasses many of the
procedural safeguards enumerated in the United States Constitution, specifically in the Fifth and
Sixth Amendments.*

Originating in 12™ century England, under the reign of King Henry I, grand juries were a way
for citizens to note suspicious behavior and then, as jurors, report on suspected crime to the rest
of the jury.> This system helped centralize policing power with the king, power that otherwise
would have been held by the church or barons. By the 17" century, grand juries were viewed as
a way of shielding the innocent against criminal charges.® Resembling the system used today,
the government was required to get an indictment from a grand jury before prosecuting. Thus,
the grand jury evolved from being a “tool of the crown” to “defender of individual rights,” a
transformation helped by two famous refusals of a London grand jury to indict the Earl of
Shaftesbury on a dubious treason charge in 1667. The resulting rule of law, that freemen are
entitled to have their neighbors review the charges against them before the government can
indict, was brought to the colonies with British citizens who, when their relationship with
England soured, used the process to nullify despised English laws and deny indictment to
dissenters. The most famous example of this was newspaper editor John Peter Zenger, who was
arrested for libel in 1743 based on his criticisms of the New York royal governor. Three grand
juries refused to indict him, and, although royal forces would still put him on trial after an
information proceeding, a trial jury acquitted him.

After independence, the United States Constitution’s framers considered grand juries to be so
vital to due process that the institution was enshrined in the Fifth Amendment: “No person shall
be held to answer for a capital, or otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the militia,
when in actual service in time of war or public danger * * *” As described by the United States
Supreme Court in U.S. v. Calandra, 414 U.S. 338, 342-343 (1974):

The institution of the grand jury is deeply rooted in Anglo-American
history. [Footnote omitted.] In England, the grand jury served for centuries both
as a body of accusers sworn to discover and present for trial persons suspected of
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criminal wrongdoing and as a protector of citizens against arbitrary and
oppressive governmental action. In this country the Founders thought the grand
jury so essential to basic liberties that they provided in the Fifth Amendment that
federal prosecution for serious crimes can only be instituted by “a presentment or
indictment of a Grand Jury.” Cf. Costello v. United States, 350 U.S. 359, 361-362
(1956). The grand jury’s historic functions survive to this day. Its responsibilities
continue to include both the determination whether there is probable cause to
believe a crime has been committed and the protection of citizens against
unfounded criminal prosecutions. Branzburg v. Hayes, 408 U.S. 665, 686-687
(1972).

Many states, including New York, Ohio, Maine, and Alaska, institutionalized grand juries in
their own constitutions, using language almost identical to the Fifth Amendment.

Amendments, Proposed Amendments, and Other Review

The Ohio Constitutional Revision Commission (1970s Commission) created a special
“Committee to Study the Grand Jury and Civil Trial Juries” to consider the purpose and function
of grand juries. As described in the 1970s Commission report, that committee determined “there
are some classes of cases in which the grand jury could serve a useful purpose,” including “cases
that have complex fact patterns or a large number of potential defendants, such as conspiracies or
instances of governmental corruption; cases which involve use of force by police or other cases
which tend to arouse community sentiment; and sex offenses and other types of cases in which
either the identity of the complaining witness or the identity of the person being investigated
should be kept secret in the interest of justice unless the facts reveal that prosecution is
warranted.”

The 1970s Commission recommended that the reference to the grand jury in Article I, Section 10
be moved to a new Section 10A, which would read:

Section 10a. Except in cases arising in the armed forces of the United States, or in
the militia when in actual service in time of war or public danger, felony
prosecutions shall be initiated only by information, unless the accused or the state
demands a grand jury hearing. A person accused of a felony has a right to a
hearing to determine probable cause. The General Assembly shall provide by law
the time and procedure for making a demand for a grand jury hearing. In the
absence of such demand, the hearing to determine probable cause shall be by a
court of record. At either such hearing before a court or at a grand jury hearing,
the state shall inform the court or the jury, as the case may be, of evidence of
which it is aware that reasonably tends to negate the guilt of an accused or of a
person under investigation. The inadvertent omission by the state to inform the
court or the jury of evidence which reasonably tends to negate guilt, in accordance
with the requirements of this section, does not impair the validity of the criminal
process or give rise to liability.
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A person has the right to the presence and advice of counsel while testifying at a
grand jury hearing. The advice of counsel is limited to matters affecting the right
of a person not to be a witness against himself and the right of a person not to
testify in such respects as the General Assembly may provide by law.

In contrast to existing Section 10, which prevented a felony prosecution “unless on presentment
or indictment of a grand jury,” the recommended change required all felony prosecutions to
proceed by information unless either the accused or the state demanded a grand jury hearing.*

The recommendation thus rendered the information or complaint the primary method of
initiating felony prosecutions, allowed those accused of a felony the right to a probable cause
hearing, required the prosecutor to reveal to either the court or the grand jury any exculpatory
evidence, and permitted grand jury witnesses to have counsel present to advise on matters of
privilege.

The 1970s Commission described the rationale behind the recommended change as being to
simplify the process, since the existing practice allowed both a preliminary hearing in the
municipal or county court to determine probable cause, and a grand jury hearing if the person is
bound over to the common pleas court — where again probable cause is determined. Thus, the
goal of the suggested change was to provide either for a preliminary hearing or a grand jury
hearing, but not both. The 1970s Commission also explained that the purpose of recommending
the provision of a right to counsel to grand jury witnesses was to recognize the need to safeguard
the rights of a witness who also may be the target of the criminal investigation. However, the
recommended right only extended to allowing counsel in the grand jury room during the
witness’s testimony and only for the purpose of advising on the witness’s privilege against self-
incrimination.

The 1970s Commission’s recommendation for grand jury reform failed to result in a joint
recommendation by the General Assembly and was not presented to voters.

Litigation Involving the Provision

The Ohio Supreme Court, following the language of the indictment clause, has ruled the grand
jury to be a required entitlement of a person accused of a felony. State v. Sellards, 17 Ohio St.3d
169, 478 N.E.2d 781 (1985).

Presentations and Resources Considered
Williams Presentations

Senator Sandra Williams first appeared before the committee on July 9, 2015 to discuss her view
that the grand jury should be replaced by a preliminary hearing system. She expressed concern
over the lack of transparency in grand jury procedures and the perception that the authority of the
prosecutor is unchecked. Sen. Williams noted that, despite generally high indictment rates,
grand juries frequently fail to indict police officers, indicating the discretion given to the
prosecutor allows for favoritism toward law enforcement. She said if Ohio does not want to
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eliminate grand juries, the state may consider having a special prosecutor who would handle
cases involving the police.

On February 11, 2016, Sen. Williams again presented to the committee, outlining legislation she
introduced related to the use of grand juries. ldentifying recommendations she would like the
committee to support, Sen. Williams advocated requiring the attorney general to appoint a
special prosecutor to investigate and, where necessary, charge a suspect in cases involving a law
enforcement officer’s use of lethal force against an unarmed suspect.

Sen. Williams also advocated the court appointment of an independent grand jury counsel to
advise the grand jury on procedures and legal standards. Sen. Williams said an independent
counsel would have specific guidelines for interacting with jurors, asserting that the prosecutor
should not be the jury’s only source of legal guidance. She said this would be another way to
provide transparency, removing as it does the current ambiguity caused by allowing the
prosecutor to be both active participant and referee.

Describing how this system would work in the grand jury room, Sen. Williams said the
prosecutor would be able to present the case and offer his opinion on possible charges that apply,
as determined by the evidence presented, but jurors’ questions would be answered by the
independent counsel, who could explain the proceedings based on law. Sen. Williams added that
the independent counsel would be selected by the presiding judge of the local common pleas
court, and the length of service of the counsel would be determined by law.

Sen. Williams also recommended that the General Assembly or Supreme Court expand the rules
and set standards allowing access to grand jury transcripts. She said an additional reform would
allow those directly impacted by a grand jury outcome to request the transcript. If there are
concerns about witness privacy, Sen. Williams said sensitive information could be redacted.

Sen. Williams additionally advocated a provision allowing the creation of an independent panel
or official for the purpose of reviewing grand jury proceedings when questions arise, a practice
she said is useful in cases in which there is a significant question whether the prosecutor is
overcharging or undercharging. She said this recommendation would retain the need for secrecy
while allowing review if there is a question whether the prosecutor is conducting the
investigation in good faith.

Sen. Williams acknowledged the secrecy component has been an integral part of the grand jury
process, but said modern realities demand that there be some way to review the proceedings in
cases in which there is significant public interest, where the public may feel justice is being
circumvented, or where motives are viewed as politically expedient. She said when it comes to
high profile cases, the secrecy of the process and, in many cases, the evidence presented, no
longer retains the need to be secret. She said the current grand jury system in Ohio operates
without any mechanism to review the process.
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Gilchrist Presentation

Also on July 9, 2015, Professor Gregory M. Gilchrist of the University of Toledo College of Law
addressed the committee on the history of the grand jury. Prof. Gilchrist described that
historically the grand jury served as a shield to protect the individual citizen, noting that in
colonial times the grand jury thwarted royal prosecutors from bringing charges perceived as
unjust. Today, he said, the procedure is largely in the control of the prosecution. He observed
that, because grand juries serve for a period of months, jurors get to know the prosecutor on a
day-to-day basis, and the prosecutor can serve as their only source for legal knowledge and
information about the criminal justice system.

Gmoser and Murray Presentations

On December 10, 2015, two county prosecutors offered their perspectives on the use of the grand
jury. Both prosecutors advocated for retaining the grand jury system in its current form.
Michael Gmoser, Butler County Prosecutor, said 98 percent of felony prosecutions in the
criminal division of his office begin with a grand jury indictment, as opposed to a bill of
information. He said, unlike the popular saying, there is nothing to be gained by “indicting a
ham sandwich,” adding that might be true as an exception to the rule, “but we should not change
the whole system because of it.”> He said secrecy prevents the innocent person from being
maligned and abused based on improper charges. He said prosecutors use the grand jury for
investigatory purposes, so that, if the process becomes transparent, it will prevent opportunities
for disclosure of crime.

Morris Murray, prosecutor for Defiance County, emphasized the grand jury process is
“absolutely critical” to the fair and efficient administration of justice. Reading from the jury
instructions that are provided to grand jurors at the time they are sworn by the judge, Mr. Murray
described the grand jury as an “ancient and honored institution,” indicating that jurors take an
oath in which they promise to keep secret everything that occurs in the grand jury room, both
during their service and afterward.

On November 10, 2016, Mr. Murray again appeared before the committee, on behalf of the Ohio
Prosecuting Attorneys Association, to provide additional perspective on the question of whether
to change the grand jury process in Ohio as provided in Article I, Section 10.

Mr. Murray expressed continued support for the concept that the grand jury process “is a time
honored and important piece of the criminal justice system not only in Ohio, but throughout
the country.” He continued that grand juries take their oath seriously, and that jurors are
instructed that if the evidence does not meet the probable cause standard they should not return
an indictment.

Mr. Murray explained that prosecutors receive investigatory files from law enforcement
agencies and review those investigations to make a preliminary assessment of the legal
sufficiency to proceed. He emphasized that the statutory, ethical, and professional obligation
of a prosecuting attorney is not simply to seek a conviction, but to seek justice. He said
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prosecutors are sworn officers of the court expected to comply with the ethical considerations
and disciplinary rules established to ensure that lawyers conduct themselves professionally.

He commented that removing or diminishing the confidentiality of grand jury proceedings
jeopardizes the purpose of the grand jury, and would remove an important protection for persons
who are investigated but not ultimately indicted. He said confidentiality also protects witnesses
from retribution or intimidation whether cases go forward or not.

Mr. Murray said the Ohio Prosecuting Attorneys Association is opposed to the concept of a
grand jury legal advisor because that would add an unnecessary layer to the process. He said
prosecutors are expected to provide instructions of law to the grand jury, providing evidence that
proving the essential elements of the criminal violation. He said prosecutors must understand the
rules of evidence, and how information may be impacted by those rules, and they have nothing to
gain by submitting inadmissible evidence to a grand jury, or from withholding evidence that may
prove or disprove allegations. In addition, he said, grand juries are instructed that they have the
option to obtain further instructions or legal advice from the court, if they require it. He said
adding an advisor attorney adds expense and bureaucracy.

Mr. Murray said if the concern is that prosecutors will pursue cases and seek indictments where
they should not, or that they would fail to prosecute cases that should be prosecuted, the use of
an advisor attorney will not address those concerns.

On January 12, 2017, Mr. Murray was present in the audience to answer questions by committee
members. Asked whether prosecutors should be required to provide transcripts of grand jury
witness testimony, Mr. Murray indicated the state has adopted “open file discovery,” in which
prosecutors have to turn over everything they have, including statements outside the grand jury.
He said his organization might be amenable to providing transcripts so long as the provision is
drafted so as to protect witnesses who need protection.

Young Presentation

On February 11, 2016, State Public Defender Tim Young presented to the committee. Mr.
Young said grand juries are “a vital and important step in the criminal justice process.”
However, he said, the unfettered, unchecked secrecy in the process sets it apart from the rest of
the justice system and society’s basic ideals relating to government. Mr. Young proposed
several reforms to the committee for improving the grand jury process, including that, after
indictment, the testimony of trial witnesses should be made available to the court and counsel;
that the secrecy requirement be eliminated in cases involving the conduct of a public official in
the performance of official duties; and that, in the case of a police shooting, a separate
independent authority be responsible for investigating and presenting the matter to the grand

jury.
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Hoffmeister Presentation

On June 9, 2016, the committee heard a presentation by University of Dayton law professor
Thaddeus Hoffmeister, who has written extensively about the grand jury system and particularly
studied the Hawaii model of having a Grand Jury Legal Advisor (GJLA).

Professor Hoffmeister testified that the GJLA is a licensed attorney who neither advocates on
behalf of nor represents anyone appearing before the grand jury, but serves as counsel to the
grand jurors. The role of the GJLA is to provide grand jurors with unbiased answers to their
questions, legal or otherwise.

He noted that historically the grand jury was an independent body, and the prosecutor had a
limited role in the process. He said when communities were small and crimes were simple, the
grand jurors actually were more knowledgeable than the prosecutor regarding both the law and
the controversies giving rise to the investigations. Later, when the population grew and
prosecutors became more specialized, the courts allowed the prosecutor to play a larger role in
educating the grand jury.

Professor Hoffmeister advocated that introducing a GJLA to the process is one possible solution
to restoring grand jury independence. He said the GJLA could be appointed by a common pleas
judge who would also be responsible for settling any disputes between the GJLA and the
prosecutor, which rarely arise. The GJLA’s main job would be to support grand jurors in their
determination of whether to issue an indictment. The GJLA would also be called upon to
research and respond to questions posed by the grand jurors. However, there is no duty for the
GJLA to present exculpatory evidence or to advise witnesses, which dramatically alters the
traditional functions of the grand jury. Finally, the proposed GJLA typically serves for one or
two year terms and is present during all grand jury proceedings.

Prof. Hoffmeister said the legal advisor is not permitted to ask questions, and is not with the
jurors when they deliberate. When the advisor disagrees with the prosecutor regarding a legal
interpretation, the dispute is presented to the common pleas judge who resolves the conflict, but
that, in practice this is rare because the prosecutor and the GJLA usually work it out on their
own.

Shimozono Presentation

In September 2016, Attorney Kenneth J. Shimozono, a grand jury legal advisor in Hawaii, was
available via telephonic conference call to answer the committee’s questions on the grand jury
process in his state. Mr. Shimozono described the relationship between prosecutors and grand
jury legal advisors as generally professional and cordial. He said most grand jury counsel are
former prosecutors who are now defense attorneys, or they are defense attorneys. Mr.
Shimozono said it is the prosecutor’s decision to present evidence as he sees fit, and the jury’s
questions are directed to the witnesses. Asked whether there is an attorney-client relationship
between the legal advisor and the grand jury, Mr. Shimozono said he would not disclose the
jury’s questions to the prosecutor so he would believe they have an attorney-client relationship.
He said his understanding is that the advisor is there to advise the grand jury, but the grand jury
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is not the client in the traditional sense. Mr. Shimozono said the duty is owed to the jurors and
not to the defendant. He said the jurors would notify the legal advisor if they wanted to ask a
question but were not allowed, adding that, in that instance, everyone goes in front of the
administrative judge and puts it on the record in a hearing. But, he said, to his knowledge that
has never happened.

Asked what would happen if the legal advisor provided a wrong answer, left out an element of
the offense, or misinterpreted the law, resulting in the grand jury moving forward with an
indictment, Mr. Shimozono said the remedy would be for the defense counsel to look at the
transcript to see if there were improprieties, and, if so, file a motion to dismiss the indictment.
But, he said, the error has to be material and, if the defendant were found guilty, the issue would
be preserved for appeal.

Asked about the procedure for a defendant to get access to a transcript of the grand jury hearing,
Mr. Shimozono said the defendant has to request the transcript, but no one challenges the
request. He said supplying the transcript is “more of a given,” so that the defendant requests the
transcript from the court reporters’ office and they pull the video and make a transcript. Or, he
said, the defense can watch the video and see if there is an issue, and then ask for the hearing to
be transcribed so it can be submitted to the court.

Asked whether the legal advisor is immune for actions taken during grand jury proceedings, Mr.
Shimozono said he would believe so, but has not been told that specifically. He said legal
advisors are paid by the state, but are independent contractors, so he is not sure if they have
complete immunity. He said even if the legal advisor is not immune, the state attorney general
would step in to defend in that situation, similar to what occurs in relation to the public defender.

Summarizing the effectiveness of the system, Mr. Shimozono said having the grand jury legal
advisor is helpful because it improves the process to have someone there who is more neutral.
He said it also may help the grand jurors feel more comfortable that they are getting an unbiased
view, so that they have more confidence in the process. He said they have found grand jurors
take their duties seriously and they get better at performing their role as the year progresses. He
said once the jury catches on to how things work they have fewer questions.

Asked whether he would advise another state to adopt a procedure like Hawaii’s, Mr. Shimozono
said he would recommend not adopting the system in its entirety. He said one thing that would
make a difference is to require the grand jury counsel to sit through the entire proceedings to get
a better grasp of what is going on. He said, under Hawaii’s current system, in which the legal
advisor is not always in the room, the jury may not realize something is improper and so would
not bring it to the legal advisor’s attention. He said, as a defense attorney, he would prefer that
cases be brought through a preliminary hearing process. He said he has not seen abuse with the
grand jury process, but, generally speaking, there was not a huge problem when he was a public
defender, although sometimes there was a little more hearsay evidence than he thought was
appropriate.
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Discussion and Consideration

Committee members expressed a variety of views on whether and how to reform the grand jury
process. While committee members generally agreed that the grand jury process could allow
prosecutors to exert undue influence on the grand jury’s deliberations, and that the absence of
transparency contributes to public concern over the grand jury’s operation, some members were
reluctant to conclude that reform was necessary or that constitutional change is necessary for
reform.

Some committee members focused on the possibility of creating a separate procedure for cases
involving police use-of-force. Such a procedure would allow or require appointment of a special
prosecutor as a way of addressing concerns arising out of the perception that the working
relationship between prosecutors and local police creates a conflict of interest. Some committee
members expressed concern that creating a special procedure for such cases could have
unintended consequences, and so were not in favor of treating police use-of-force cases
differently.

Committee members generally agreed that, although there are problems in the grand jury system,
they were not in favor of eliminating the constitutional requirement of a grand jury indictment
for felony prosecutions.

The committee considered the concept of a grand jury legal advisor, with some members seeing
a benefit in the appointment of an independent attorney to assist the grand jury. Although
committee members found the idea to be interesting, they expressed concerns about how such a
system would work as a practical matter, particularly in smaller counties. Committee members
also expressed that, although Hawaii provides for a grand jury legal advisor in its constitution, it
may not be necessary for Ohio to create a constitutional provision allowing for a grand jury legal
advisor; rather, such a system could be created by statute or court rule.

The committee also gave serious consideration to whether a constitutional provision is needed to
grant the accused a right to a transcript of grand jury witness testimony. Some committee
members expressed that denying the accused the opportunity to obtain the transcript of witness
testimony might violate the right to confrontation, as well as due process rights. Believing the
transcript issue touches on these fundamental rights, those committee members asserted
constitutional language may be necessary to guarantee access to a transcript. While agreeing that
access to a transcript is important, other committee members suggested the issue did not rise to
the level of requiring a constitutional provision, instead asserting that the accused’s interest in
obtaining a transcript could be protected by statute.

Conclusion

While committee members expressed concern over the role of prosecutors in the grand jury
process, as well as support for the concept that criminal defendants should have broader access to
transcripts of grand jury witness testimony, the committee ultimately concluded that these
concerns could be addressed through legislation or court rule, rather than by constitutional
amendment. Thus, the committee does not recommend a change to Article I, Section 10.

© ocmc Ohio Const. Art. 1, §10
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Date Issued

After formal consideration by the Judicial Branch and Administration of Justice Committee on
March 9, 2017, the committee voted to issue this report and recommendation on

Endnotes

! The Fifth Amendment to the U.S. Constitution provides: “No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land
or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case
to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation.”

The Sixth Amendment to the U.S. Constitution provides: “In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been
committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause
of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining
witnesses in his favor, and to have the Assistance of Counsel for his defence.”

2 For more on the history of grand juries, see, e.g., Ric Simmons, Re-examining the Grand Jury: Is There Room for
Democracy in the Criminal Justice System? 82 B.U.L. Rev. 1 (2002); Thaddeus Hoffmeister, The Grand Jury Legal
Advisor: Resurrecting the Grand Jury’s Shield, 98 J. Crim. L. & Criminology 1171 (2007-2008); Richard H.
Helmholz, The Early History of the Grand Jury and the Canon Law, 50 U. Chicago L.Rev. 613 (1983).

® Beale, Sarah, et al., Grand Jury Law & Practice 1.2.

* As Bryan Garner has explained, the federal court system distinguishes between an indictment, an information, and
a presentment:

Any offense punishable by death, or for imprisonment for more than one year or by hard labor,
must be prosecuted by indictment; any other offense may be prosecuted by either an indictment or
an information. Fed. R. Crim. P. 7(a). An information may be filed without leave of court by a
prosecutor, who need not obtain the approval of a grand jury. An indictment, by contrast, is
issuable only by a grand jury.

*k*k

Presentments are not used in American federal procedure; formerly, a presentment was ‘the notice
taken, or statement made, by a grand jury of any offense or unlawful state of affairs from their
own knowledge or observation, without any bill of indictment laid before them.” [citation
omitted].

Bryan Garner, A Dictionary of Modern Legal Usage, 438 (2d ed. 1995).

A “presentment” is an informal accusation returned by a grand jury on its own initiative, as opposed to an
indictment, which results from a prosecutor’s presentation of charges to the grand jury. Both a presentment and an
indictment result from actions by a grand jury. Ballentine’s Law Dictionary (3rd ed. 1969), available at
LexisNexis.com (last visited Feb. 28, 2017).
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Some states allow both a grand jury hearing and a preliminary hearing, but restrict the grand jury process to certain
types of crimes or investigations.

> Mr. Gmoser’s “ham sandwich” remark is a reference to the famous comment by New York Chief Judge Sol
Wachtler that New York district attorneys have so much influence on grand juries that they could get jurors to indict
“a ham sandwich.” Marcia Kramer & Frank Lombardi, “New top state judge: Abolish grand juries & let us decide,”
New York Daily News, Jan. 31, 1985. Available at: http://www.nydailynews.com/news/politics/chief-judge-
wanted-abolish-grand-juries-article-1.2025208 (last visited June 28, 2016).

) ocmc Ohio Const. Art. 1, §10
13


http://www.nydailynews.com/news/politics/chief-judge-wanted-abolish-grand-juries-article-1.2025208
http://www.nydailynews.com/news/politics/chief-judge-wanted-abolish-grand-juries-article-1.2025208

14

This page intentionally left blank.



15

OHI0 CONSTITUTIONAL MODERNIZATION COMMISSION

REPORT AND RECOMMENDATION OF THE
JuDICIAL BRANCH AND ADMINISTRATION OF JUSTICE COMMITTEE

OHI0 CONSTITUTION
ARTICLE I, SECTION 10

THE GRAND JURY

The Judicial Branch and Administration of Justice Committee of the Ohio Constitutional
Modernization Commission issues this report and recommendation regarding Article I, Section
10 of the Ohio Constitution concerning the requirement of a grand jury indictment for felony
crimes. It is issued pursuant to Rule 8.2 of the Ohio Constitutional Modernization Commission’s
Rules of Procedure and Conduct.

Recommendation

The committee recommends that Article I, Section 10 of the Ohio Constitution be amended to
remove the reference to the grand jury, and that a new provision, Section 10b, be adopted as
follows:

(A) Except in cases of impeachment, cases arising in the army and navy, or in the
militia when in actual service in time of war or public danger, and cases
involving offenses for which the penalty provided is less than imprisonment in the
penitentiary, no person shall be held to answer for a capital, or otherwise
infamous, crime, unless on presentment or indictment of a grand jury; and the
number of persons necessary to constitute such grand jury and the number thereof
necessary to concur in finding such indictment shall be determined by law.

(B) Whenever a grand jury is impaneled, there shall be an independent counsel
appointed as provided by law to advise the members of the grand jury regarding
matters brought before it. Independent counsel shall be selected from among
those persons admitted to the practice of law in this State and shall not be a
public employee. The term and compensation for independent counsel shall be as
provided by law.

(C) A record of all grand jury proceedings shall be made, and the accused shall
have a right to the record of the grand jury testimony of any witness who is called
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to testify at the trial of the accused; but provision may be made by law regulating
the form of the record and the process of releasing any part of the record.

Background
Article I, Section 10 reads as follows:

Except in cases of impeachment, cases arising in the army and navy, or in the
militia when in actual service in time of war or public danger, and cases involving
offenses for which the penalty provided is less than imprisonment in the
penitentiary, no person shall be held to answer for a capital, or otherwise
infamous, crime, unless on presentment or indictment of a grand jury; and the
number of persons necessary to constitute such grand jury and the number thereof
necessary to concur in finding such indictment shall be determined by law. In any
trial, in any court, the party accused shall be allowed to appear and defend in
person and with counsel; to demand the nature and cause of the accusation against
him, and to have a copy thereof; to meet the witnesses face to face, and to have
compulsory process to procure the attendance of witnesses in his behalf, and a
speedy public trial by an impartial jury of the county in which the offense is
alleged to have been committed; but provision may be made by law for the taking
of the deposition by the accused or by the state, to be used for or against the
accused, of any witness whose attendance can not be had at the trial, always
securing to the accused means and the opportunity to be present in person and
with counsel at the taking of such deposition, and to examine the witness face to
face as fully and in the same manner as if in court. No person shall be compelled,
in any criminal case, to be a witness against himself; but his failure to testify may
be considered by the court and jury and may be made the subject of comment by
counsel. No person shall be twice put in jeopardy for the same offense.

The Bill of Rights as set forth in Article I is a declaration of rights and liberties similar to those
contained in the United States Constitution.

Many of the concepts memorialized in Section 10, including the requirement of a grand jury
indictment for felony crime, date from the 1802 constitution. In the 1802 constitution, Section
10 was part of the Bill of Rights that was contained in Article VIII. Section 10 read:

That no person arrested or confined in jail shall be treated with unnecessary rigor
or be put to answer any criminal charge but by presentment, indictment, or
impeachment.

Section 11 of the 1802 constitution provided additional rights of the accused, stating:

That in all criminal prosecutions, the accused hath a right to be heard by himself and counsel; to
demand the nature and cause of the accusations against him and to have a copy thereof; to meet
the witnesses face to face; to have compulsory process for obtaining witnesses in his favor; and
in prosecutions by indictment or presentment a speedy public trial by an impartial jury of the

© ocmc Ohio Const. Art. 1, §10
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County or District in which the offense shall have been committed; and shall not be compelled to
give evidence against himself, nor shall he be twice put in jeopardy for the same offense.

The 1851 Constitution moved the Bill of Rights to Article I, and combined aspects of prior
Sections 10 and 11 into one Section 10, which read:

Except in cases of impeachment, and cases arising in the army and navy, or in the
militia when in actual service in time of war or public danger, in cases of petit
larceny and other inferior offenses, no person shall be held to answer for a capital,
or otherwise infamous crime, unless on presentment or indictment of a grand jury.
In any trial, in any court, the party accused shall be allowed to appear and defend
in person and with counsel; to demand the nature and cause of the accusation
against him, and to have a copy thereof; be the witnesses face to face, and to have
compulsory process to procure the attendance of witnesses in his behalf, and a
speedy public trial by an impartial jury of the county or district in which the
offense is alleged to have been committed; nor shall any person be compelled, in
any criminal case, to be a witness against himself, or be twice put in jeopardy for
the same offense.

The 1912 Constitutional Convention resulted in several changes to the grand jury portion of the
1851 provision. First, the categorical reference to “cases of petit larceny and other inferior
offenses,” was clarified to mean “cases involving offenses for which the penalty provided is less
than imprisonment in the penitentiary.” The 1912 convention also added a reference to the
ability of the General Assembly to enact laws related to the total number of grand jurors, and the
number of grand jurors needed to issue an indictment.

Other parts of Section 10 were changed in 1912, including allowing the General Assembly to
enact laws related to taking and using witness depositions, and adding that the failure of the
accused to testify at trial may be the subject of comment by counsel. Section 10 also requires
that the accused be allowed to appear and defend in person, and sets out the right to counsel, the
right to demand details about the accusation, to have a copy of the charges, to face witnesses, to
have defense witnesses compelled to attend, to have a speedy trial by an impartial jury, the right
against self-incrimination (nevertheless allowing comment regarding the accused’s failure to
testify), and the protection against double jeopardy. The section further specifies provision may
be made by law for deposing witnesses. In short, the lengthy section encompasses many of the
procedural safeguards enumerated in the United States Constitution, specifically in the Fifth and
Sixth Amendments.’

Originating in 12™ century England, under the reign of King Henry 11, grand juries were a way
for citizens to note suspicious behavior and then, as jurors, report on suspected crime to the rest
of the jury.? This system helped centralize policing power with the king, power that otherwise
would have been held by the church or barons. By the 17" century, grand juries were viewed as
a way of shielding the innocent against criminal charges.® Resembling the system used today,
the government was required to get an indictment from a grand jury before prosecuting. Thus,
the grand jury evolved from being a “tool of the crown” to “defender of individual rights,” a
transformation helped by two famous refusals of a London grand jury to indict the Earl of

© ocmc Ohio Const. Art. 1, §10
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Shaftesbury on a dubious treason charge in 1667. The resulting rule of law, that freemen are
entitled to have their neighbors review the charges against them before the government can
indict, was brought to the colonies with British citizens who, when their relationship with
England soured, used the process to nullify despised English laws and deny indictment to
dissenters. The most famous example of this was newspaper editor John Peter Zenger, who was
arrested for libel in 1743 based on his criticisms of the New York royal governor. Three grand
juries refused to indict him, and, although royal forces would still put him on trial after an
information proceeding, a trial jury acquitted him.

After independence, the United States Constitution’s framers considered grand juries to be so
vital to due process that the institution was enshrined in the Fifth Amendment: “No person shall
be held to answer for a capital, or otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the militia,
when in actual service in time of war or public danger * * *.” As described by the United States
Supreme Court in U.S. v. Calandra, 414 U.S. 338, 342-343 (1974):

The institution of the grand jury is deeply rooted in Anglo-American
history. [Footnote omitted.] In England, the grand jury served for centuries both
as a body of accusers sworn to discover and present for trial persons suspected of
criminal wrongdoing and as a protector of citizens against arbitrary and
oppressive governmental action. In this country the Founders thought the grand
jury so essential to basic liberties that they provided in the Fifth Amendment that
federal prosecution for serious crimes can only be instituted by “a presentment or
indictment of a Grand Jury.” Cf. Costello v. United States, 350 U.S. 359, 361-362
(1956). The grand jury’s historic functions survive to this day. Its responsibilities
continue to include both the determination whether there is probable cause to
believe a crime has been committed and the protection of citizens against
unfounded criminal prosecutions. Branzburg v. Hayes, 408 U.S. 665, 686-687
(1972).

Many states, including New York, Ohio, Maine, and Alaska, institutionalized grand juries in
their own constitutions, using language almost identical to the Fifth Amendment.

Amendments, Proposed Amendments, and Other Review

The Ohio Constitutional Revision Commission (1970s Commission) created a special
“Committee to Study the Grand Jury and Civil Trial Juries” to consider the purpose and function
of grand juries. As described in the 1970s Commission report, that committee determined “there
are some classes of cases in which the grand jury could serve a useful purpose,” including “cases
that have complex fact patterns or a large number of potential defendants, such as conspiracies or
instances of governmental corruption; cases which involve use of force by police or other cases
which tend to arouse community sentiment; and sex offenses and other types of cases in which
either the identity of the complaining witness or the identity of the person being investigated
should be kept secret in the interest of justice unless the facts reveal that prosecution is
warranted.”
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The 1970s Commission recommended that the reference to the grand jury in Article I, Section 10
be moved to a new Section 10A, which would read:

Section 10a. Except in cases arising in the armed forces of the United States, or in
the militia when in actual service in time of war or public danger, felony
prosecutions shall be initiated only by information, unless the accused or the state
demands a grand jury hearing. A person accused of a felony has a right to a
hearing to determine probable cause. The General Assembly shall provide by law
the time and procedure for making a demand for a grand jury hearing. In the
absence of such demand, the hearing to determine probable cause shall be by a
court of record. At either such hearing before a court or at a grand jury hearing,
the state shall inform the court or the jury, as the case may be, of evidence of
which it is aware that reasonably tends to negate the guilt of an accused or of a
person under investigation. The inadvertent omission by the state to inform the
court or the jury of evidence which reasonably tends to negate guilt, in accordance
with the requirements of this section, does not impair the validity of the criminal
process or give rise to liability.

A person has the right to the presence and advice of counsel while testifying at a
grand jury hearing. The advice of counsel is limited to matters affecting the right
of a person not to be a witness against himself and the right of a person not to
testify in such respects as the General Assembly may provide by law.

In contrast to existing Section 10, which prevented a felony prosecution “unless on presentment
or indictment of a grand jury,” the recommended change required all felony prosecutions to
proceed by information unless either the accused or the state demanded a grand jury hearing.”

The recommendation thus rendered the information or complaint the primary method of
initiating felony prosecutions, allowed those accused of a felony the right to a probable cause
hearing, required the prosecutor to reveal to either the court or the grand jury any exculpatory
evidence, and permitted grand jury witnesses to have counsel present to advise on matters of
privilege.

The 1970s Commission described the rationale behind the recommended change as being to
simplify the process, since the existing practice allowed both a preliminary hearing in the
municipal or county court to determine probable cause, and a grand jury hearing if the person is
bound over to the common pleas court — where again probable cause is determined. Thus, the
goal of the suggested change was to provide either for a preliminary hearing or a grand jury
hearing, but not both. The 1970s Commission also explained that the purpose of recommending
the provision of a right to counsel to grand jury witnesses was to recognize the need to safeguard
the rights of a witness who also may be the target of the criminal investigation. However, the
recommended right only extended to allowing counsel in the grand jury room during the
witness’s testimony and only for the purpose of advising on the witness’s privilege against self-
incrimination.

© ocmc Ohio Const. Art. 1, §10
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The 1970s Commission’s recommendation for grand jury reform failed to result in a joint
recommendation by the General Assembly and was not presented to voters.

Litigation Involving the Provision

The Ohio Supreme Court, following the language of the indictment clause, has ruled the grand
jury to be a required entitlement of a person accused of a felony. State v. Sellards, 17 Ohio St.3d
169, 478 N.E.2d 781 (1985).

Presentations and Resources Considered
Williams Presentations

Senator Sandra Williams first appeared before the committee on July 9, 2015 to discuss her view
that the grand jury should be replaced by a preliminary hearing system. She expressed concern
over the lack of transparency in grand jury procedures and the perception that the authority of the
prosecutor is unchecked. Sen. Williams noted that, despite generally high indictment rates,
grand juries frequently fail to indict police officers, indicating the discretion given to the
prosecutor allows for favoritism toward law enforcement. She said if Ohio does not want to
eliminate grand juries, the state may consider having a special prosecutor who would handle
cases involving the police.

On February 11, 2016, Sen. Williams again presented to the committee, outlining legislation she
introduced related to the use of grand juries. lIdentifying recommendations she would like the
committee to support, Sen. Williams advocated requiring the attorney general to appoint a
special prosecutor to investigate and, where necessary, charge a suspect in cases involving a law
enforcement officer’s use of lethal force against an unarmed suspect.

Sen. Williams also advocated the court appointment of an independent grand jury counsel to
advise the grand jury on procedures and legal standards. Sen. Williams said an independent
counsel would have specific guidelines for interacting with jurors, asserting that the prosecutor
should not be the jury’s only source of legal guidance. She said this would be another way to
provide transparency, removing as it does the current ambiguity caused by allowing the
prosecutor to be both active participant and referee.

Describing how this system would work in the grand jury room, Sen. Williams said the
prosecutor would be able to present the case and offer his opinion on possible charges that apply,
as determined by the evidence presented, but jurors’ questions would be answered by the
independent counsel, who could explain the proceedings based on law. Sen. Williams added that
the independent counsel would be selected by the presiding judge of the local common pleas
court, and the length of service of the counsel would be determined by law.

Sen. Williams also recommended that the General Assembly or Supreme Court expand the rules
and set standards allowing access to grand jury transcripts. She said an additional reform would
allow those directly impacted by a grand jury outcome to request the transcript. If there are
concerns about witness privacy, Sen. Williams said sensitive information could be redacted.
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Sen. Williams additionally advocated a provision allowing the creation of an independent panel
or official for the purpose of reviewing grand jury proceedings when questions arise, a practice
she said is useful in cases in which there is a significant question whether the prosecutor is
overcharging or undercharging. She said this recommendation would retain the need for secrecy
while allowing review if there is a question whether the prosecutor is conducting the
investigation in good faith.

Sen. Williams acknowledged the secrecy component has been an integral part of the grand jury
process, but said modern realities demand that there be some way to review the proceedings in
cases in which there is significant public interest, where the public may feel justice is being
circumvented, or where motives are viewed as politically expedient. She said when it comes to
high profile cases, the secrecy of the process and, in many cases, the evidence presented, no
longer retains the need to be secret. She said the current grand jury system in Ohio operates
without any mechanism to review the process.

Gilchrist Presentation

Also on July 9, 2015, Professor Gregory M. Gilchrist of the University of Toledo College of Law
addressed the committee on the history of the grand jury. Prof. Gilchrist described that
historically the grand jury served as a shield to protect the individual citizen, noting that in
colonial times the grand jury thwarted royal prosecutors from bringing charges perceived as
unjust. Today, he said, the procedure is largely in the control of the prosecution. He observed
that, because grand juries serve for a period of months, jurors get to know the prosecutor on a
day-to-day basis, and the prosecutor can serve as their only source for legal knowledge and
information about the criminal justice system.

Gmoser and Murray Presentations

On December 10, 2015, two county prosecutors offered their perspectives on the use of the grand
jury. Both prosecutors advocated for retaining the grand jury system in its current form.
Michael Gmoser, Butler County Prosecutor, said 98 percent of felony prosecutions in the
criminal division of his office begin with a grand jury indictment, as opposed to a bill of
information. He said, unlike the popular saying, there is nothing to be gained by “indicting a
ham sandwich,” adding that might be true as an exception to the rule, “but we should not change
the whole system because of it.”> He said secrecy prevents the innocent person from being
maligned and abused based on improper charges. He said prosecutors use the grand jury for
investigatory purposes, so that, if the process becomes transparent, it will prevent opportunities
for disclosure of crime.

Morris Murray, prosecutor for Defiance County, emphasized the grand jury process is
“absolutely critical” to the fair and efficient administration of justice. Reading from the jury
instructions that are provided to grand jurors at the time they are sworn by the judge, Mr. Murray
described the grand jury as an “ancient and honored institution,” indicating that jurors take an
oath in which they promise to keep secret everything that occurs in the grand jury room, both
during their service and afterward.
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On November 10, 2016, Mr. Murray again appeared before the committee, on behalf of the Ohio
Prosecuting Attorneys Association, to provide additional perspective on the question of whether
to change the grand jury process in Ohio as provided in Article I, Section 10.

Mr. Murray expressed continued support for the concept that the grand jury process “is a time
honored and important piece of the criminal justice system not only in Ohio, but throughout
the country.” He continued that grand juries take their oath seriously, and that jurors are
instructed that if the evidence does not meet the probable cause standard they should not return
an indictment.

Mr. Murray explained that prosecutors receive investigatory files from law enforcement
agencies and review those investigations to make a preliminary assessment of the legal
sufficiency to proceed. He emphasized that the statutory, ethical, and professional obligation
of a prosecuting attorney is not simply to seek a conviction, but to seek justice. He said
prosecutors are sworn officers of the court expected to comply with the ethical considerations
and disciplinary rules established to ensure that lawyers conduct themselves professionally.

He commented that removing or diminishing the confidentiality of grand jury proceedings
jeopardizes the purpose of the grand jury, and would remove an important protection for persons
who are investigated but not ultimately indicted. He said confidentiality also protects witnesses
from retribution or intimidation whether cases go forward or not.

Mr. Murray said the Ohio Prosecuting Attorneys Association is opposed to the concept of a
grand jury legal advisor because that would add an unnecessary layer to the process. He said
prosecutors are expected to provide instructions of law to the grand jury, providing evidence that
proving the essential elements of the criminal violation. He said prosecutors must understand the
rules of evidence, and how information may be impacted by those rules, and they have nothing to
gain by submitting inadmissible evidence to a grand jury, or from withholding evidence that may
prove or disprove allegations. In addition, he said, grand juries are instructed that they have the
option to obtain further instructions or legal advice from the court, if they require it. He said
adding an advisor attorney adds expense and bureaucracy.

Mr. Murray said if the concern is that prosecutors will pursue cases and seek indictments where
they should not, or that they would fail to prosecute cases that should be prosecuted, the use of
an advisor attorney will not address those concerns.

On January 12, 2017, Mr. Murray was present in the audience to answer questions by committee
members. Asked whether prosecutors should be required to provide transcripts of grand jury
witness testimony, Mr. Murray indicated the state has adopted “open file discovery,” in which
prosecutors have to turn over everything they have, including statements outside the grand jury.
He said his organization might be amenable to providing transcripts so long as the provision is
drafted so as to protect witnesses who need protection.

© ocmc Ohio Const. Art. 1, §10
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Young Presentation

On February 11, 2016, State Public Defender Tim Young presented to the committee. Mr.
Young said grand juries are “a vital and important step in the criminal justice process.”
However, he said, the unfettered, unchecked secrecy in the process sets it apart from the rest of
the justice system and society’s basic ideals relating to government. Mr. Young proposed
several reforms to the committee for improving the grand jury process, including that, after
indictment, the testimony of trial witnesses should be made available to the court and counsel;
that the secrecy requirement be eliminated in cases involving the conduct of a public official in
the performance of official duties; and that, in the case of a police shooting, a separate
independent authority be responsible for investigating and presenting the matter to the grand

jury.
Hoffmeister Presentation

On June 9, 2016, the committee heard a presentation by University of Dayton law professor
Thaddeus Hoffmeister, who has written extensively about the grand jury system and particularly
studied the Hawaii model of having a Grand Jury Legal Advisor (GJLA).

Professor Hoffmeister testified that the GJLA is a licensed attorney who neither advocates on
behalf of nor represents anyone appearing before the grand jury, but serves as counsel to the
grand jurors. The role of the GJLA is to provide grand jurors with unbiased answers to their
questions, legal or otherwise.

He noted that historically the grand jury was an independent body, and the prosecutor had a
limited role in the process. He said when communities were small and crimes were simple, the
grand jurors actually were more knowledgeable than the prosecutor regarding both the law and
the controversies giving rise to the investigations. Later, when the population grew and
prosecutors became more specialized, the courts allowed the prosecutor to play a larger role in
educating the grand jury.

Professor Hoffmeister advocated that introducing a GJLA to the process is one possible solution
to restoring grand jury independence. He said the GJLA could be appointed by a common pleas
judge who would also be responsible for settling any disputes between the GJLA and the
prosecutor, which rarely arise. The GJLA’s main job would be to support grand jurors in their
determination of whether to issue an indictment. The GJLA would also be called upon to
research and respond to questions posed by the grand jurors. However, there is no duty for the
GJLA to present exculpatory evidence or to advise witnesses, which dramatically alters the
traditional functions of the grand jury. Finally, the proposed GJLA typically serves for one or
two year terms and is present during all grand jury proceedings.

Prof. Hoffmeister said the legal advisor is not permitted to ask questions, and is not with the
jurors when they deliberate. When the advisor disagrees with the prosecutor regarding a legal
interpretation, the dispute is presented to the common pleas judge who resolves the conflict, but
that, in practice this is rare because the prosecutor and the GJLA usually work it out on their
own.

© ocmc Ohio Const. Art. 1, §10
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Shimozono Presentation

In September 2016, Attorney Kenneth J. Shimozono, a grand jury legal advisor in Hawaii, was
available via telephonic conference call to answer the committee’s questions on the grand jury
process in his state. Mr. Shimozono described the relationship between prosecutors and grand
jury legal advisors as generally professional and cordial. He said most grand jury counsel are
former prosecutors who are now defense attorneys, or they are defense attorneys. Mr.
Shimozono said it is the prosecutor’s decision to present evidence as he sees fit, and the jury’s
questions are directed to the witnesses. Asked whether there is an attorney-client relationship
between the legal advisor and the grand jury, Mr. Shimozono said he would not disclose the
jury’s questions to the prosecutor so he would believe they have an attorney-client relationship.
He said his understanding is that the advisor is there to advise the grand jury, but the grand jury
is not the client in the traditional sense. Mr. Shimozono said the duty is owed to the jurors and
not to the defendant. He said the jurors would notify the legal advisor if they wanted to ask a
question but were not allowed, adding that, in that instance, everyone goes in front of the
administrative judge and puts it on the record in a hearing. But, he said, to his knowledge that
has never happened.

Asked what would happen if the legal advisor provided a wrong answer, left out an element of
the offense, or misinterpreted the law, resulting in the grand jury moving forward with an
indictment, Mr. Shimozono said the remedy would be for the defense counsel to look at the
transcript to see if there were improprieties, and, if so, file a motion to dismiss the indictment.
But, he said, the error has to be material and, if the defendant were found guilty, the issue would
be preserved for appeal.

Asked about the procedure for a defendant to get access to a transcript of the grand jury hearing,
Mr. Shimozono said the defendant has to request the transcript, but no one challenges the
request. He said supplying the transcript is “more of a given,” so that the defendant requests the
transcript from the court reporters’ office and they pull the video and make a transcript. Or, he
said, the defense can watch the video and see if there is an issue, and then ask for the hearing to
be transcribed so it can be submitted to the court.

Asked whether the legal advisor is immune for actions taken during grand jury proceedings, Mr.
Shimozono said he would believe so, but has not been told that specifically. He said legal
advisors are paid by the state, but are independent contractors, so he is not sure if they have
complete immunity. He said even if the legal advisor is not immune, the state attorney general
would step in to defend in that situation, similar to what occurs in relation to the public defender.

Summarizing the effectiveness of the system, Mr. Shimozono said having the grand jury legal
advisor is helpful because it improves the process to have someone there who is more neutral.
He said it also may help the grand jurors feel more comfortable that they are getting an unbiased
view, so that they have more confidence in the process. He said they have found grand jurors
take their duties seriously and they get better at performing their role as the year progresses. He
said once the jury catches on to how things work they have fewer questions.

© ocmc Ohio Const. Art. 1, §10
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Asked whether he would advise another state to adopt a procedure like Hawaii’s, Mr. Shimozono
said he would recommend not adopting the system in its entirety. He said one thing that would
make a difference is to require the grand jury counsel to sit through the entire proceedings to get
a better grasp of what is going on. He said, under Hawaii’s current system, in which the legal
advisor is not always in the room, the jury may not realize something is improper and so would
not bring it to the legal advisor’s attention. He said, as a defense attorney, he would prefer that
cases be brought through a preliminary hearing process. He said he has not seen abuse with the
grand jury process, but, generally speaking, there was not a huge problem when he was a public
defender, although sometimes there was a little more hearsay evidence than he thought was
appropriate.

Discussion and Consideration

Committee members expressed a variety of views on whether and how to reform the grand jury
process. While committee members generally agreed that the grand jury process could allow
prosecutors to exert undue influence on the grand jury’s deliberations, and that the absence of
transparency contributes to public concern over the grand jury’s operation, some members were
reluctant to conclude that reform was necessary or that constitutional change is necessary for
reform.

Some committee members focused on the possibility of creating a separate procedure for cases
involving police use-of-force. Such a procedure would allow or require appointment of a special
prosecutor as a way of addressing concerns arising out of the perception that the working
relationship between prosecutors and local police creates a conflict of interest. Some committee
members expressed concern that creating a special procedure for such cases could have
unintended consequences, and so were not in favor of treating police use-of-force cases
differently.

Committee members generally agreed that, although there are problems in the grand jury system,
they were not in favor of eliminating the constitutional requirement of a grand jury indictment
for felony prosecutions.

The committee considered the concept of a grand jury legal advisor, with some members seeing
a benefit in the appointment of an independent attorney to assist the grand jury. Although
committee members found the idea to be interesting, they expressed concerns about how such a
system would work as a practical matter, particularly in smaller counties. Committee members
also expressed that, although Hawaii provides for a grand jury legal advisor in its constitution, it
may not be necessary for Ohio to create a constitutional provision allowing for a grand jury legal
advisor; rather, such a system could be created by statute or court rule.

The committee also gave serious consideration to whether a constitutional provision is needed to
grant the accused a right to a transcript of grand jury witness testimony. Some committee
members expressed that denying the accused the opportunity to obtain the transcript of witness
testimony might violate the right to confrontation, as well as due process rights. Believing the
transcript issue touches on these fundamental rights, those committee members asserted
constitutional language may be necessary to guarantee access to a transcript. While agreeing that

© ocmc Ohio Const. Art. 1, §10
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access to a transcript is important, other committee members suggested the issue did not rise to
the level of requiring a constitutional provision, instead asserting that the accused’s interest in
obtaining a transcript could be protected by statute.

Conclusion

Committee members expressed concern over the role of prosecutors in the grand jury process,
recognizing that, under the current system, the prosecutor is the only attorney in the room, and
has sole control over what the grand jury is told about the law. Some committee members were
concerned that this arrangement creates the risk that grand jurors could be given inaccurate
information, or that their questions will not be objectively answered. Based on these concerns, a
majority of the committee favored the system used in Hawaii, by which a neutral grand jury legal
advisor is available to answer juror’s questions. Thus, the committee recommends an
amendment that would create the role of grand jury legal advisor. However, the committee
would leave it to the legislature to address the details of appointment and funding of the legal
advisor, as well as to specify issues such as the legal advisor’s presence during the grand jury
proceedings and immunity for official acts.

An additional concern of members was that, under current Criminal Rules 6 and 16, a criminal
defendant does not have a right to a transcript of grand jury proceedings. In particular, members
expressed support for the concept that criminal defendants should have access to transcripts of
grand jury witness testimony in order to impeach witnesses in situations in which inconsistent
testimony was provided during the grand jury proceedings. Although the committee felt that
access to the grand jury record was an important principle to articulate, the committee felt that
the details of how that access could be achieved was best addressed by statute or court rule, and
so recommends that access would be afforded “as provided by law.”

Date Issued
After formal consideration by the Judicial Branch and Administration of Justice Committee on

March 9, 2017 and , the committee voted to issue this report and
recommendation on

Endnotes

! The Fifth Amendment to the U.S. Constitution provides: “No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land
or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case
to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation.”

The Sixth Amendment to the U.S. Constitution provides: “In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been
committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause
of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining
witnesses in his favor, and to have the Assistance of Counsel for his defence.”

© ocmc Ohio Const. Art. 1, §10
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2 For more on the history of grand juries, see, e.g., Ric Simmons, Re-examining the Grand Jury: Is There Room for
Democracy in the Criminal Justice System? 82 B.U.L. Rev. 1 (2002); Thaddeus Hoffmeister, The Grand Jury Legal
Advisor: Resurrecting the Grand Jury’s Shield, 98 J. Crim. L. & Criminology 1171 (2007-2008); Richard H.
Helmholz, The Early History of the Grand Jury and the Canon Law, 50 U. Chicago L.Rev. 613 (1983).

® Beale, Sarah, et al., Grand Jury Law & Practice 1.2.

* As Bryan Garner has explained, the federal court system distinguishes between an indictment, an information, and
a presentment:

Any offense punishable by death, or for imprisonment for more than one year or by hard labor,
must be prosecuted by indictment; any other offense may be prosecuted by either an indictment or
an information. Fed. R. Crim. P. 7(a). An information may be filed without leave of court by a
prosecutor, who need not obtain the approval of a grand jury. An indictment, by contrast, is
issuable only by a grand jury.

*k*k

Presentments are not used in American federal procedure; formerly, a presentment was ‘the notice
taken, or statement made, by a grand jury of any offense or unlawful state of affairs from their
own knowledge or observation, without any bill of indictment laid before them.” [citation
omitted].

Bryan Garner, A Dictionary of Modern Legal Usage, 438 (2d ed. 1995).

A “presentment” is an informal accusation returned by a grand jury on its own initiative, as opposed to an
indictment, which results from a prosecutor’s presentation of charges to the grand jury. Both a presentment and an
indictment result from actions by a grand jury. Ballentine’s Law Dictionary (3rd ed. 1969), available at
LexisNexis.com (last visited Feb. 28, 2017).

Some states allow both a grand jury hearing and a preliminary hearing, but restrict the grand jury process to certain
types of crimes or investigations.

> Mr. Gmoser’s “ham sandwich” remark is a reference to the famous comment by New York Chief Judge Sol
Wachtler that New York district attorneys have so much influence on grand juries that they could get jurors to indict
“a ham sandwich.” Marcia Kramer & Frank Lombardi, “New top state judge: Abolish grand juries & let us decide,”
New York Daily News, Jan. 31, 1985. Available at: http://www.nydailynews.com/news/politics/chief-judge-
wanted-abolish-grand-juries-article-1.2025208 (last visited June 28, 2016).

© ocmc Ohio Const. Art. I, §10
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Ms. Janet Gilligan Abaray

Burg Simpson Eldredge Hersh & Jardine
312 Walnut Street, Suite 2090
Cincinnati, Ohio 45202

Dear Chairwoman Abaray:

I write to comment upon a proposal recently submitted to the Ohio Constitutional
Modernization Commission (“Commission”) by Attorneys Mark D, Wagoner, Jr, and Richard S.
Walinski. Though framed as a moderate adjustment to the state constitution, in practice the
proposal would significantly alter the current distribution of judicial rulemaking powers between
the Supreme Court of Ohio and the Ohio General Assembly. Furthermore, the proposal could
substantially erode the coherency of the rules of practice and procedure which, as will be
explained, was one of the principal objectives of the Modern Courts Amendment of 1968,

The proposal before the Commission would add at the end of Article IV, Section 5(B) 1,
the following new sentence:

The General Assembly may change rules promulgated hereunder by introducing a
bill (1) that states in its preamble specifically that it is the legislature’s purpose to
create a substantive right and (2) that it is enacted into law as provided in Article
I1, Section 16.

The proponents state that the purpose of this new language is to clarify the distinction
between substantive right and procedure. However, when this language is read within the
entirety of the Article IV, Section 5(B) § 1, the proposal could effectively shift procedural
rulemaking authority from the Supreme Court of Ohio to the Ohio General Assembly. While the
proposal ostensibly leaves intact the Supreme Court’s rulemaking power, the addition of the new
sentence would ultimately render that power superficial at best. Using the moniker of
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“substantive right,” the General Assembly could effect considerable and largely unreviewable
changes to rules of practice and procedure.

As an initial matter, it is important to place the proponents’ underlying concern and
proposed solution in a proper historical and constitutional context. First, Ohio initially
considered changing the allocation of rulemaking power between the courts and the legislature
well before the enactment of the federal Rules Enabling Act in 1934, which the proponents argue
is the basis of the Modern Courts Amendment. But in 1914, a commission studying the Ohio
judicial system unanimously recommended that authouty over rules of process, practice and
procedure be vested in the Ohio Supreme Court.? This recommendation followed on the heels of
President William Howard Taft’s similar proposition to Congress in 1910 that “the best method
of improving judicial procedure at law is to empower the [U.S.] Supreme Court to do it through
the medium of the rules of Court as in Equity.”® Ohio’s Modern Courts Amendment, rather than
representing a dramatic shift in power to the judiciary, is actually the culmination of many years
of thonght and experience in state and federal courts.

Second, the proponents state that they seek to end the “false dichotomy” between
procedure and substantive right “as the standard for deciding which branch of Ohio government
has constitutionally allocated authority to legislate.” They appear to argue that Ohio should
adopt an allocation of responsibilities similar to that followed in practice by Congress and the
federal courts, It is important to note, however, that this allocation of responsibilities between the
Congress and the federal judiciary is not grounded in constitutional design but is framed by the
specific language of the Rules Enabling Act and more broadly by Congress’s general authority
under U.S. Constitution, Article III to superintend the federal courts. All federal courts, other
than the U.S, Supreme Court, are creations of statute.* Even the administration of the federal
courts is a power delegated by Congress under statutes creating the U.,S. Judicial Conference and
the U.S. Administrative Office of the Courts.® Therefore, the division of labor between the U.S.
Supreme Court and Congress on procedural and structural matters is, as the proponents rightly
note, atiributable to the fact that much of the federal judiciary’s operations is dependent upon and
coextensive with Congress’s legislative authority,

PArticle TV, § 5(B) § | currently reads, in pertinent part, as follows:
(B) The Supreme Court shall prescribe rules governing practice and procedure in afl courts of the
state, which rules shall not abridge, enlarge, or modify any substantive right. Proposed rules shall
be filed by the court, not later than the fifteenth day of January, with the clerk of each house of the
General Assembly during a regular session thereof, and amendments to any such proposed rules
may be so filed not later than the first day of May in that session, Such rules shall take effect on the
following first day of July, unless prior to such day the General Assembly adopts a concurrent
resolution of disapproval. All laws in conflict with such rules shall be of no further force or effect
after such rules have taken effect.

2 106 Journal of the House of Representatives (Ohio) 1388, 1389 (1915) (to reduce delay and expense in the

administration of justice, Supreme Court should have plenary authority to proscribe rules of practice and procedure).

3 See 46 Cong. Rec. 17, 26 (1910).

4 See, Andrew St. Laurent, Reconstituting United States v. Lopez: Another Look at Federal Criminal Law, 31

COLUM. J.L. & SOC. PROBLS. 61, 86 (1997) (“[T]he the lower federal courts are a creation of a Congress which

presumably may burden, limit, or disband them as it sees fit.”).

328 U.S.C. §331(2016); 28 U.S.C. §§ 601-629 (2016).
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While it has long been recognized that the federal courts retained /imited inherent power
to oversee litigation,® history tells us that generally speaking the power to regulate practice and
procedure rests firmly in the hands of Congress.” In other words, through the Rules Enabling Act
Congress transferred a part of ifs legislative authority to the U.S. Supreme Court,? always
retaining plenary constitutional power to qualify, alter or even reclaim a power it has delegated.
Therefore, when the U,S. Supreme Court promulgates rules of practice and procedure pursuant to
the Rules Enabling Act it is actually exercising Congress’s authority through delegation,”
Perhaps the reason the U.S. Supreme Court has not attempted to definitively mark the line
between substantive rights and procedure in the federal context, as the proponents contend, is
because: (1) any rules created under the Rules Enabling Act presumptively express Congress’s
intent; but (2) as creations of delegated legislative power Congress can at any time use its
authority to undo the Court’s otherwise presumptively correct choices regarding practice and
procedure. Stated differently, if Congress does not reject a proposed federal rule of practice the
courts merely assume that Congress agrees that the rule is a proper exercise of Congress’s
authority to regulate practice and procedure even if the rule has ancillary impact on substantive
rights.'” The point is that because the U.S. Supreme Court is exercising rulemaking power
through the delegation of Congress’s authority, there is simply less need to wrestle with the
question of substantive right versus procedure.

On this point Ohio - as most other states''— differ remarkably from the federal model by
constitutionally vesting rulemaking authority directly in the state judiciary. Again unlike the

¢ See Bank of Nova Scotia v. United States, 487 U.S. 250, 254 (1988) (federal courts may not exercise inherent
powers in & way that conflicts with constitutional or statutory provisions); Kovilic Const. Co., Inc. v. Missbrenner,
106 F.3d 768 (7™ Cir. 1997) (“supersession” clause of the Rules Enabling Act suggests that exercises of inherent
powers may nof conflict with the national procedural rules).

7 Cf, Burlington N. R.R. Co. v. Woods, 480 U.S. 1, 5 n.3 (1987) (“Article III of the Constitution, augmented by the
Necessary and Proper Clause of Article 1, § 8, cl. 18, empowers Congress to establish a system of federal district and
appeliate courts and, impliedly, to establish procedural Rules governing litigation in those courts.”),

# See Shady Grove Orthopedic Associates, P.A, v, Allstate Ins. Co. (2010) 559 U.8, 393, 422 (Congress decided to
deEegate the creation of rules to Court rather than to a political branch (Steven, J. concurring in part and concurring
in judgment)).

? See Sibbach v, Wilson & Co.,, (1941) 312 U.S. 1 (Congress has power to regulate the pr actice and procedure of
federal courts and may exercise that power by delegating 1o Supreme Court or other federal courts authority to make
rules not inconsistent with statutes or Constitution).

19 See Buriington Northern R, Co, v. Woods (1987)48C 118, 1, § (“The cardinal purpose of Congress i in authorizing
the development of a uniform and consistent system of rules governing federal practice and procedure suggests that
Rules which incidentally affect litigants’ substantive rights do not violate this provision if reasonably necessary to
maintain the integrity of that system of rules. (Citations omitted).”

't See e.g,, Ala. Const. art, VI § 150; Alaska Const. art. IV, § 4.15; Ariz. Const, art VI, § 5.5; Ark. Const. amend. 80
§ 3; Calif. Const. art. V1, § 5(d); Colo. Const, art. VI § 21; Del. Const. art. IV § 13, Fla, Const, art. V § 2; Ga. Const,
art, VI § 9; Haw, Const. art, VI § 7; Ill, Const, art, VI; Ind, Const, art. VII §§ 4, 6; Ks, Const, art. 11l § 1; Ky, Const.
§ 116; La. Const. art, V § 5; Md, Const. art, [V, pt. 2 § 18; Mich. Const, art. VI § 5; Mo. Const. art. V § 5; Mt,
Const, art. VII § 2(3); Neb. Const. art, V § 25, N.H. Const. pt. 1, art. 73-a; N.J Const. art. VI § 11(3); N.C. Const. art.
IV § 13(2); N.D. Const. art. V1 § 3; Penn, Const. art. V § 10(c); S.C. Const. art, V § 4; 8.D. Const. art. V § 12; Tex,
Const. art. V § 31; Utah Const. art. VIIT § 4; Vt. Const, ¢h, IT § 37; Va. Const. art. V § 6; Wash, Const. art. IV §§ 24,
30; W.V. Const, art. VIIT § 3. Even in the absence of an explicit constitutional grant of authority to promulgate rules
of practice and procedure, some state supreme courts have relied on either inherent or explicit constitutional
superintending authority to do so coincidental to their general supervisory power over inferior courts. See e.g.,
Pankey v. City of Mobile (Ala, 1948) 35 So,2d 497; State v. Second Judicial Dist, Cowrt ex rel. County of Washoe

3
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federal judiciary, much of the structure, jurisdiction and authority of Ohio’s courts is anchored
firmly in the state constitution and is not dependent on the exercise of separate legislative
authority. For example, the Ohio constitution requires a supreme court, courts of appeals, and
courts of common pleas. And although the General Assembly has the power to establish other
inferior courts, it cannot, as Congress might with respect to the lower federal courts, abolish the
three constitutionally mandated court levels or alter jurisdiction that is firmly ensconced in the
state constitution. The Ohio constitution also requires the actual placement of state courts. For
example, a court of appeals must hold hearings in the counties that comprise the district'2and a
court of common pleas must exist in each county of the state.'* The structure, jurisdiction and
authority of state judiciaries is generally anchored in a state’s constitution largely because state
courts are our nation’s general jurisdiction courts' (and not limited jurisdiction courts as are
federal courts) charged with resolving all manner of dispute including most federal causes of
action.'” The general nature of state court jurisdiction is further evidenced by the fact that
currently 37 state constitutions, including Ohio’s, contain an “open court and right to redress”
command, a command totally absent from the federal Constitution,

This constitutional grant of rulemaking power to state supreme courts should be
understood in the general context of state constitutions, which are grounded in a different
normative framework than is the federal constitution, States exercise the nation’s general police
powers,'® which most state courts have held are plenary in nature and subject only to explicit
constitutional limitation or direction.!” No principle of enumeration frames and confines the
exercise of state power as is the case with federal power. Absent a specific limitation in a state
constitution or a federal constitutional limitation such as the guarantee of a republican form of
government, states are relatively free to structure themselves and legislate as they need in order
to promote public health, safety and welfare. This is precisely why most state constitutions are
veluminous documents that outline in significant detail the distribution of state power across the
three branches of government, the limitations on that power either through proscription or
prescription, and the powers granted directly to the state courts.

Given the subtle but important differences regarding the role of federal and state courts,
there is a high need to preserve state judicial authority over a wider range of issues affecting the

(Mev. 2060y 311 P:3d 1209; Ammerman v. Hubbard Broadcasting, Inc. (N.M. 1976) 551 P.2d 1354; Squillace v.
Kelley (Wyo. 1999), 990 P.2d 497.

2 Art, 1V, § 3(A).

A, TV, § 4(A).

¥ Plaquemines Tropical Fruit Co. v, Henderson (1898) 170 U.8. 511, 517 (noting that in defining and regulating
jurisdiction of federal courts, Congress has taken care not to ¢xclude the jurisdiction of the state couris from every
case to which the judicial power of the United States extends).

13 See Claflin v. Houseman (1876), 92 U.S.C. 130, 136 (there is a strong presumption that state courts share
concurrent jurisdiction over federal matters with the federal courts).

% See U.S. v. Morrison, 529 U.S. 598, 618 (2000) (Founders denied national government of generalized police
powers leaving such general powers in the states). See also, U.S. v. Lopez, 514 U.S, 549, 584, 585 (Thomas, J.,
concurring) (“[W]le always have rejected readings of the Commerce Clause and the scope of federal power that
would permit Congress to exercise a police power[.]™).

17 See Tobacco Use Prevention & Control Found. Bd. of Trustees v, Boyce (2010), 127 Ohio S1,3d 511 (General
Assembly has plenary authority to enact legislation limited only by the state and federal constitutions).

4
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judicial branch'® if only to ensure access to a judicial forum for the peaceful resolution of
virtually any dispute. To understand state court rulemaking through the prism of federal court
rulemaking is to improperly conflate America’s dual constitutional system (and by extension its
dual court system) into a single system of understandings. State courts are not mirror images of
federal courts'? for they can have vastly different and more expansive responsibilities. Ohio
need not follow federal court practices simply because some may think those practices are
simpler, less burdensome, or represent a better division of labor between the branches of
government, That the people of Ohio have decided on a different distribution of governing
power does not make that distribution improper or invalid. Indeed, as noted, the vast majority of
states concur in Ohio’s constitutional model by vesting their state supreme courts with limited
legislative powers in reference to the promulgation of rules of practice and procedure. It is the
odd state that does not. The practices of the federal government in this regard need not be the
only model for the distribution of governing power given the vastly different functions of state
constitutions and state courts.

At a more practical level it is important to note that the rules of practice and procedure
are a finely tuned system designed to govern practices in all courts in Ohio. Whether we
examine the Rule of Civil Procedure, the Rules of Criminal Procedure, the Rules of Appellate
Procedure, the Rules of Evidence or the Rules of Juvenile Procedure, the rules governing each
area balance multiple considerations and subjects, the utmost of which is the need for efficient
and effective judicial processes that safeguard the rights of all citizens. For example, the rules
are designed to prevent parties from engaging in piecemeal litigation absent compelling
circumstances. Thus, under the Rules of Civil Procedure an order granting summary judgment
on one issue in a case is not subject to piecemeal review by an appellate court unless the trial
court has expressly determined that “there is no just reason for delay.” See, R. Civ. Proc.
54(B). An entire body of case law has built over the years to guide both trial and appellate
judges as well as litigants regarding the circumstances under which such determination should be
made and the consequences of that determination. These cases often inform the Rules of
Appellate Procedure. Receipt of the power suggested by the proponents would allow the
General Assembly to pick and choose which causes of action would be subject to immediate
appeal and which would not. Coherency across the rules would be lost.

Accordingly, the rules of practice and procedure do not represent standalone systems of
procedure but rather overlapping systems of procedure designed to ensure orderly litigation
across the state. This is precisely the objective of Article IV, Section 5(B) as currently
constructed. Prior to the adoption of the Modern Courts Amendment, practice and procedure in
Ohio’s courts was governed by the Ohio Practice Code, a compilation of statutory enactments,?!
But as noted at the time the Modern Courts Amendment was proposed, “While the Ohio Practice

' Parenthetically, even the U.S. Constitution recognizes the role of state courts in resolving a wide range of issues
and being a forum for resolving federal questions, See ASARCO Inc, v. Kadish (1989), 490 13,8, 605, 617
(Constitution does not required Congress to create inferior federal courts; Supremacy Clause requires state judges to
be bound by federal law when applicable), ‘

12 Cf., Eugene Kontorovich, Three International Courts and thelr Constitutional Froblems, 99 CORNELL L. REV,
1353, 1376 (2014) (state court jurisdiction was preserved by the U.S. Constitution, it was not granted by it).

20 See note 10,

2L William W. Milligan & James E. Pohlman, The /968 Modern Courts Amendment fo the Ohio Constitution, 29
Ohio St, L.J. 811 (1968),
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Code has served the state long and well, it has become overly complicated and disorganized.”2
Through multiple standalone legislative enactments, the General Assembly constructed a
practice code that over time became less coherent, integrated, and organized. Altering a
particular practice one year without regard to the long-term impact on other areas of the code
eventually produced a code that was more attentive to special considerations than general
coherency. This is evidenced by staff notes published during consideration of the Modern
Courts Amendment. Those notes reveal concern with the legislative approach to constructing
rules of practice and procedure. The staff notes included a list of *pros” and “cons” with vesting
rulemaking power in the Supreme Court. The “pros” associated with the Modern Courts
Amendment included:

¢ “The method makes use of expert knowledge, results in interpretation of rules by
those who make them, provides a more flexible procedure because of the speed of
amendment, insures a continuing effective procedure, and emphasizes the
subsidiary nature of procedure to substantive law.

¢ The legislature is subject to the influence of pressures other than those who seek
the efficient administration of justice and who are not responsible for judicial
efficiency in the public eye.”

As is apparent from the staff notes, a major objective to the Modern Courts Amendment was to
reduce the impact of special influences on practice and procedure thereby establishing a more
predictable and coherent system of rules designed to promote general judicial effectiveness and
efficiency.

But the staff notes also listed as “cons™ the courts’ inability to respond readily to the
public’s point of view, the courts’ reluctance to exercise powers expressly granted, and the
courts’ inability to use fact-finding techniques, such as public hearings,** To address these
concerns, the Supreme Court adopted and utilizes today an open process that engages in
extensive deliberation. The Ohio Supreme Court’s Commission on the Rules of Practice and
Procedure, the body responsible for proposing changes to the rules, is comprised of eminent
judges, magistrates, attorneys, scholars and other experts including those who regularly use or
administer the courts. For example, the Superintendent of the Ohio Highway Patrol as well as a
representative from the Department of Public Safety serve as ex officio members.

Proposed amendments to the Rules of Practice and Procedure once approved by the Court
are filed annually with the General Assembly on or before January 15%,  Further opportunities
then follow for additional public comment and amendments to the proposed rule may be made
up until May 1% in light of additional comments. The General Assembly retains the ability to
reject the proposed changes by filing a concurrent resolution of disapproval. If no such
concurrent resolution is filed or a filed resolution does not receive the threshold number of votes
in each chamber, the changes to rules of practice and procedure become effective July 1% of that
year,

4. at 829,

2 Staff Research Report No, 75, Problems of Judicial Administration 57, Ohio Legistative Ser. Comm’n (Feb. 1965)
24 Id
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The proposal before the Commission would transfer the bulk of procedural rulemaking
authority away from the Supreme Court and to the General Assembly and could undermine the
primary objective of the Modern Courts Amendment: to establish a predictable and coherent
system of rules, Article IV, Section 5(B) retention of the Supreme Court’s rulemaking power
does not alter the practical effect of the proposal. While the proposed amendment is framed as
merely installing the Supreme Court’s legal precedent, the proposed language could actually
remove the Supreme Court’s judgment from rulemaking altogether, As observed, the simple
moniker of “substantive right” on a legislative act effectively forecloses any judicial review,
While parsing the difference between “substantive” and “procedural” can prove difficult, the
courts are regularly tasked with interpreting statutory language and have dealt with this particular
issue since the Modern Courts Amendment was adopted in 1968.%°

Finally, it is not entirely clear what problem this proposal is attempting to solve. The
proponents note in their memorandum in support that the Supreme Court has on no less than 37
~ occasions sought to bring clarity to the distinction between substantive right and procedure.
Even conceding this point, that means the Supreme Court has addressed this issue 37 times in 48
years. (To put this in context, the Ohio judiciary, on average, handles approximately 3.3 million
cases per year.) In other words, while the distinction has been a matter that occasionally needs
clarification, any confusion over the distinction has not been so great as to cause a collapse in
general understand of the rules of practice and procedure nor a source of heighten and continuing
conflict between the two branches of government. The very function of the judiciary is to
interpret the law in light of the facts and circumstance presented in a case. This can at times
produce divergent views on a matter given the facts under review, But interpreting and applying
the law is also a daily activity for judges throughout Ohio in large cases as well as small cases.
To propose that the current constitutional system be overturned because 37 times in the last 48
years the Supreme Court has been required to clarify the difference between substantive right
and procedure seems unnecessary.

Rather than clarifying the allocation of responsibilities, the proposal, in effect, fuses the
concepts of “substantive right” and “procedure” into a single concept. There is effectively no
distinction between the two if by simply declaring the existence of a substantive right the
General Assembly can rewrite rules of practice and procedure even as to matters that are
unequivocally procedural in nature. Practice in Ohio’s courts will not be governed by a
deliberative process resulting in a coherent set of rules but rather, over time, by the “influence of
pressures other than those which seek the efficient administration of justice[.]” The proposal
before the Commission would return Ohio to the pre-1968 era where by a simple declaration and
without any benefit of a check, the General Assembly could rewrite rules of practice and
procedure at its discretion, This is not a step forward but rather a step back to a time when rules
governing the processes of courts became “overly complicated and disorganized.” The proposal
represents a significant erosion in the ability of the Supreme Court to address multiple

3 Those proposing this amendment contend that Lovejoy represented a decisive change in the law, creating an era
where the legislature can freely legislate procedure. But the Supreme Court had previously ruled that the General
Assembly may create a substantive right through a statute that appears procedural in nature. See City of Cuyahoga
Falls v. Bowers, 9 Ohio 8t.3d 148, 150, 459 N.E.2d 532 (1984). The key question before the Court has never been
when the statute was passed, but rather whar the statute says.

7
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overlapping considerations in practice and procedure in order to ensure that orderly, coherent and
fair procedures are followed in all courts of Ohio.

The General Assembly is certainly the proper entity to address substantive rights within
the bounds of our state and federal constitutions. However, the task of establishing practice is, as
it was when the Modern Court’s Amendment was adopted, best left to the courts if the goal is to
maintain a cohesive, reasonable and generally applicable system of rules. For that reason, |
would urge that this committee approach with great caution the proposed amendment to Article
IV, Section 5(B) of the Ohio Constitution.

Respectfully,
Michael L. Buenger
Administrative Director

ce: Richard Walinski, Esq.
‘Mark Wagoner, Esq.
1 Steven Hollon, Esq.
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